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Assembly Bill No. 1947

CHAPTER 344

An act to amend Sections 98.7 and 1102.5 of the Labor Code, relating to
employment.

[Approved by Governor September 30, 2020. Filed with
Secretary of State September 30, 2020.]

LEGISLATIVE COUNSEL’S DIGEST

AB 1947, Kalra. Employment violation complaints: requirements: time.

(1) Existing law creates the Division of Labor Standards Enforcement,
which is headed by the Labor Commissioner, and commitsto it the general
authority to enforce the requirements of the Labor Code. Existing law
generally authorizes people who believe that they have been discharged or
otherwise discriminated against in violation of any law enforced by the
Labor Commissioner to fileacomplaint with the Division of Labor Standards
Enforcement within 6 months after the occurrence of the violation. Existing
law generally requires the Labor Commissioner to commence actions to
enforce labor standards within 3 years of their accrual, as specified.

This bill would extend the period of time within which people may file
complaints subject to the 6-month deadline, described above, to within one
year after the occurrence of the violations.

(2) Existing law prohibits employers and their agents from making,
adopting, or enforcing arule, regulation, or policy preventing an employee
from disclosing information to certain entities or from providing information
to, or testifying before, any public body conducting an investigation, hearing,
or inquiry if the employee has reasonable cause to believe that the
information discloses a violation of a law, as specified. Existing law aso
prohibits retaliation against an employee for various reasons.

This bill would authorize a court to award reasonable attorney’s fees to
a plaintiff who brings a successful action for a violation of the provisions
described above.

The people of the Sate of California do enact as follows:

SECTION 1. Section 98.7 of the Labor Code is amended to read:

98.7. (@ (1) Any person who believes that they have been discharged
or otherwise discriminated against in violation of any law under the
jurisdiction of the Labor Commissioner may file a complaint with the
division within one year after the occurrence of the violation. The one-year
period may be extended for good cause. The complaint shall beinvestigated
by a discrimination complaint investigator in accordance with this section.
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The Labor Commissioner shall establish procedures for the investigation
of discrimination complaints, including, but not limited to, relief pursuant
to paragraph (2) of subdivision (b). A summary of the procedures shall be
provided to each complainant and respondent at the time of initial contact.
The Labor Commissioner shall inform complainants charging a violation
of Section 6310 or 6311, at the time of initial contact, of the complainant’s
right to file a separate, concurrent complaint with the United States
Department of Labor within 30 days after the occurrence of the violation.

(2) Thedivision may, with or without receiving a complaint, commence
investigating an employer, in accordance with this section, that it suspects
to have discharged or otherwise discriminated against an individua in
violation of any law under the jurisdiction of the Labor Commissioner. The
division may proceed without acomplaint in those instances where suspected
retaliation has occurred during the course of adjudicating a wage claim
pursuant to Section 98, or during afield inspection pursuant to Section 90.5,
in accordance with this section, or in instances of suspected
immigration-related threatsin violation of Section 244, 1019, or 1019.1.

(b) (1) Each complaint of unlawful discharge or discrimination shall be
assigned to a discrimination complaint investigator who shall prepare and
submit areport to the Labor Commissioner based on an investigation of the
complaint. The Labor Commissioner or the commissioner’s designee shall
receive and review the reports. The investigation shall include, where
appropriate, interviewswith the complainant, respondent, and any witnesses
who may have information concerning the alleged violation, and a review
of any documents that may be relevant to the disposition of the complaint.
Theidentity of awitness shall remain confidential unlesstheidentification
of the witness becomes necessary to proceed with the investigation or to
prosecute an action to enforce a determination. The investigation report
submitted to the Labor Commissioner or designee shall include the
statements and documents obtained in the investigation, and the findings
of the investigator concerning whether a violation occurred. The Labor
Commissioner may hold an investigative hearing whenever the Labor
Commissioner determines that a hearing is necessary to fully establish the
facts. In the hearing the complainant and respondent shall have the
opportunity to present evidence. The Labor Commissioner shall issue, serve,
and enforce any necessary subpoenas. If a complainant files an action in
court against an employer based on the same or similar facts asacomplaint
made under this section, the Labor Commissioner may, at the commissioner’s
discretion, close the investigation. |If a complainant has already challenged
the complainant’s discipline or discharge through the State Personnel Board,
or other internal governmental procedure, or through a collective bargaining
agreement grievance procedure that incorporates antiretaliation provisions
under this code, the Labor Commissioner may reject the complaint.

(2) (A) TheLabor Commissioner, during the course of an investigation
pursuant to this section, upon finding reasonable cause to believe that any
person has engaged in or isengaging in aviolation, may petition the superior
court in any county in which the violation in question is aleged to have
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occurred or in which the person resides or transacts business, for appropriate
temporary or preliminary injunctiverelief, or both temporary and preliminary
injunctive relief.

(B) Upon filing of a petition pursuant to this paragraph, the Labor
Commissioner shall cause notice of the petition to be served on the person,
and the court shall have jurisdiction to grant temporary injunctive relief as
the court determines to be just and proper.

(C) In addition to any harm resulting directly to an individual from a
violation of any law under the jurisdiction of the Labor Commissioner, the
court shall consider the chilling effect on other employees asserting their
rights under those laws in determining if temporary injunctive relief isjust
and proper.

(D) If anemployee has been discharged or faced adverse action for raising
aclaim of retaliation for asserting rights under any law under thejurisdiction
of the Labor Commissioner, acourt shall order appropriate injunctive relief
on a showing that reasonable cause exists to believe that an employee has
been discharged or subjected to adverse action for raising a claim of
retaliation or asserting rights under any law under the jurisdiction of the
Labor Commissioner.

(E) Thetemporary injunctiverelief shall remain in effect until the Labor
Commissioner issues a determination or citations, or until the completion
of review pursuant to subdivision (b) of Section 98.74, whichever periodis
longer, or at atime certain set by the court. Afterwards, the court may issue
apreliminary or permanent injunction if it is shown to be just and proper.
Any temporary injunctive relief shall not prohibit an employer from
disciplining or terminating an employee for conduct that is unrelated to the
claim of theretaliation.

(F) Notwithstanding Section 916 of the Code of Civil Procedure,
injunctive relief granted pursuant to this section shall not be stayed pending
appeal.

(c) (1) If the Labor Commissioner determines aviolation has occurred,
the Labor Commissioner may issue adetermination in accordance with this
section or issue a citation in accordance with Section 98.74. If the Labor
Commissioner issues a determination, the commissioner shall notify the
complainant and respondent and direct the respondent to cease and desist
from any violation and take any action deemed necessary to remedy the
violation, including, where appropriate, rehiring or reinstatement,
reimbursement of lost wages and interest thereon, payment of penalties,
payment of reasonable attorney’s fees associated with any hearing held by
the Labor Commissioner in investigating the complaint, and the posting of
notices to employees. If the respondent does not comply with the order
within 30 days following notification of the Labor Commissioner's
determination, the Labor Commissioner shall bring an action promptly in
an appropriate court against the respondent. An action by the Labor
Commissioner seeking injunctive relief, reimbursement of lost wages and
interest thereon, payment of penalties, and any other appropriaterelief, shall
not accrue until a respondent fails to comply with the order for more than
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30 days following notification of the commissioner’s determination. The
Labor Commissioner shall commence an action within three years of its
accrual, regardless of whether the commissioner seeks pendtiesin the action.
If the Labor Commissioner fails to bring an action in court promptly, the
complainant may bring an action against the Labor Commissioner in any
appropriate court for awrit of mandate to compel the Labor Commissioner
to bring an action in court against the respondent. If the complainant prevails
in their action for awrit, the court shall award the complainant court costs
and reasonable attorney’s fees, notwithstanding any other law. Regardless
of any delay in bringing an action in court, the Labor Commissioner shall
not be divested of jurisdiction. In any action, the court may permit the
clamant to intervene as a party plaintiff to the action and shall have
jurisdiction, for cause shown, to restrain the violation and to order all
appropriate relief. Appropriate relief includes, but isnot limited to, rehiring
or reinstatement of the complainant, reimbursement of lost wages and interest
thereon, and any other compensation or equitable relief as is appropriate
under the circumstances of the case. The Labor Commissioner shall petition
the court for appropriate temporary relief or a restraining order unless the
commissioner determines good cause exists for not doing so.

(2) If the Labor Commissioner is a prevailing party in an enforcement
action pursuant to this section, the court shall determine the reasonable
attorney’s fees incurred by the Labor Commissioner in prosecuting the
enforcement action and assess that amount as a cost upon the employer.

(3) Anemployer who willfully refusesto comply with an order of acourt
pursuant to this section to hire, promote, or otherwise restore an employee
or former employee who has been determined to be eligible for such relief,
or who refuses to comply with an order to post a notice to employees or
otherwise cease and desist from the violation shall, in addition to any other
penalties available, be subject to a penalty of one hundred dollars ($100)
per day for each day the employer continues to be in noncompliance with
the court order, up to a maximum of twenty thousand dollars ($20,000).
Any penalty pursuant to this section shall be paid to the affected employee.

(d) (1) IftheLabor Commissioner determinesno violation has occurred,
the commissioner shall notify the complainant and respondent and shall
dismissthe complaint. The Labor Commissioner may direct the complainant
to pay reasonable attorney’s fees associated with any hearing held by the
Labor Commissioner if the Labor Commissioner finds the complaint was
frivolous, unreasonable, groundless, and was brought in bad faith. The
complainant may, after notification of the Labor Commissioner's
determination to dismissacomplaint, bring an action in an appropriate court,
which shall have jurisdiction to determine whether a violation occurred,
and if so, to restrain the violation and order all appropriate relief to remedy
the violation. Appropriate relief includes, but is not limited to, rehiring or
reinstatement of the complainant, reimbursement of lost wages and interest
thereon, and other compensation or equitable relief as is appropriate under
the circumstances of the case. When dismissing a complaint, the Labor
Commissioner shall advise the complainant of their right to bring an action
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in an appropriate court if the complainant disagrees with the determination
of the Labor Commissioner, and in the case of an alleged violation of Section
6310 or 6311, to file acomplaint against the state program with the United
States Department of Labor. Any time limitation for acomplainant to bring
an action in court shall be tolled from the time of filing the complaint with
the division until the issuance of the Labor Commissioner’s determination.

(2) Thefiling of atimely complaint against the state program with the
United States Department of Labor shall stay the Labor Commissioner’'s
dismissal of the division complaint until the United States Secretary of
Labor makes a determination regarding the aleged violation. Within 15
days of receipt of that determination, the Labor Commissioner shall notify
the parties whether the commissioner will reopen the complaint filed with
the division or whether the dismissal will be reaffirmed.

(e) ThelLabor Commissioner shal notify the complainant and respondent
of the commissioner’s determination under subdivision (c) or paragraph (1)
of subdivision (d), not later than one year after the filing of the complaint.
Determinations by the Labor Commissioner under subdivision (c) or (d)
shall befinal and not subject to administrative appeal except for casesarising
under Sections 6310 and 6311, which may be appealed by the complainant
to the Director of Industrial Relations pursuant to an appea process,
including time limitations, that is consistent with the mandates of the United
States Department of Labor. The appeal from a determination for cases
arising under Sections 6310 and 6311 shall set forth specifically and in full
detail the grounds upon which the complainant considers the Labor
Commissioner’s determination to be unjust or unlawful, and every issue to
be considered by the director. The director may consider any issue relating
to the initial determination and may modify, affirm, or reverse the Labor
Commissioner’s determination. The director’s determination shall be the
determination of the Labor Commissioner for cases arising under Sections
6310 and 6311 that are appeaed to the director. The director shall notify
the complainant and respondent of the director’s determination within 10
days of receipt of the appeal.

(f) Therights and remedies provided by this section do not preclude an
employee from pursuing any other rights and remedies under any other law.

(9) In the enforcement of this section, there is no requirement that an
individual exhaust administrative remedies or procedures.

SEC. 2. Section 1102.5 of the Labor Code is amended to read:

1102.5. (a) Anemployer, or any person acting on behalf of the employer,
shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, to a person with authority over the employee, or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the empl oyee has reasonable cause to believe that the information discloses
aviolation of state or federal statute, or a violation of or noncompliance
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with a local, state, or federa rule or regulation, regardiess of whether
disclosing the information is part of the employee's job duties.

(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believesthat the employee disclosed or may discloseinformation,
to agovernment or law enforcement agency, to a person with authority over
the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses aviolation of state or federal statute,
or aviolation of or noncompliance with a local, state, or federa rule or
regulation, regardless of whether disclosing the information is part of the
employee’sjob duties.

(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in aviolation of state or federal statute, or a violation of
or noncompliance with alocal, state, or federal rule or regulation.

(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised their rights under
subdivision (a), (b), or (c) in any former employment.

(e) A report made by an employee of a government agency to their
employer isadisclosure of information to agovernment or law enforcement
agency pursuant to subdivisions (a) and (b).

(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.

(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer-client privilege of Article 3 (commencing with
Section 950) of, or the physician-patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.

(h) Anemployer, or aperson acting on behalf of the employer, shall not
retaliate against an employee because the employeeis afamily member of
aperson who has, or is perceived to have, engaged in any acts protected by
this section.

(i) For purposesof thissection, “employer” or “aperson acting on behal f
of theemployer” includes, but isnot limited to, aclient employer as defined
in paragraph (1) of subdivision (a) of Section 2810.3 and an employer listed
in subdivision (b) of Section 6400.

(i) The court is authorized to award reasonable attorney’s fees to a
plaintiff who brings a successful action for a violation of these provisions.
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